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PLANNING COMMITTEE

Date of Meeting: 10th March 2020

Reporting Officer:      Planning Manager

(D)

Title: Enforcement Action – Sherborne Avenue, Barrow

Summary and Conclusions: 

The development has proceeded in conflict with the planning permission in 
that an open amenity area has been enclosed by a high wall and fence. This 
is harmful to the appearance of the adjacent footpath (the Greenway). The 
breach of planning control is also contrary to the objectives of the 106 
obligation which forms part of the overall planning documents for the 
development.  It is also likely to prevent the developer from meeting the 
approved bio diversity enhancement measures negotiated during the consent 
process.

Recommendations: 

That the Planning Manager be authorised to take such enforcement action 
and, in consultation with the Director of Resources, any other associated legal 
action deemed necessary;

1. To secure compliance with the landscaping scheme  pursuant to condition 
12 of planning permission 2016/0902, in accordance with the approved 
plans agreed by virtue of Discharge of Condition ref 2019/0650 and;

2. To secure removal of the wall and fences which are considered to be 
operational development that is detrimental to the delivery of bio-diversity, 
and which also has an adverse impact upon the setting of the Greenway 
and its relationship with the adjacent housing site.

Report

Background

Residential development of the former Listers site north of Flass Lane has been 
ongoing for nearly 20 years.  There is a long list of amendments as the scheme 
has changed.  However the site development can be split into two main 
phases; that approved in 2003 for the erection of 140 dwellings, and that 



approved in 2017 (subsequently sub-divided) for an additional 100 dwellings 
under references 2016/0902 (69 units) and 2016/0903 (31 units).

This current matter relates to planning permission 2016/0902. The permission 
was subject to a condition which required a landscaping scheme to be 
submitted and then implemented in accordance with an agreed schedule 
(condition 12).  This was agreed by virtue of application 2019/0650.  See plans 
attached at appendices 1 and 2.

The scheme approved under this condition (Plan Ref. FL/N/PH3/100 Rev AN) 
showed, amongst other features, a landscaped area running along a section of 
the popular Greenway which links Roose with Furness Abbey. The 
arrangement reflected the section 106 obligation which formed part of the 
permissions (2016/0902 & 2016/0903). The s106 identified this landscaping 
area as the ‘brown land’ which together with other open spaces across the 
development, would be transferred to Barrow Council as public amenity space. 
The agreement also included a payment to cover future maintenance such as 
grass cutting and general repairs.

(A separate report is included within today’s agenda on an application from the 
developer to modify the obligation.  It relates principally to another area of open 
space referred to within the obligation as the “pink land” and which comprises 
an equipped children’s play area. The application to modify the obligation is 
recommended for refusal).

The area identified as the brown land, is shown on the approved plans as 
measuring 310m in length yet is rather narrow, typically 2 to 3m. Some 100 
trees are shown to be planted as part of the approved landscaping scheme 
along with a native species hedgerow for its full length.  The purpose of the 
brown land was to soften the edge of the housing development where it adjoins 
the Greenway.

Alleged breach

To date, the approved plans have not been complied with.  A significant part of 
the brown land, approximately half its length, has been enclosed by a wall and 
fence combination approx. 2.8m high (See image at Appendix 3). Rather than 
an attractive landscaped open area this part of the Greenway now has an 
enclosed character. It presents a much poorer visual appearance than if the 
development had been implemented as per the approved plan.

Were the wall and fence to remain, it would make it difficult to justify enforcing 
the tree and hedge planting scheme as it would effectively be hidden from 
public view. Its value, in terms of visual amenity to create a soft edge to the 
housing site, would be lost.  The planting also forms part of the developer’s bio 
diversity enhancement measures, which are an important consideration.  Any 
reduction in the level of planting would result in a bio diversity loss as well.

In general terms, a simple visual inspection suggests that the development 
appears to have crept in a westerly direction resulting in the brown land 



potentially being narrower than shown on the approved plan.  It is considered 
necessary to seek removal of the wall and fencing in order to ensure that the 
open landscaped features alongside the green-way are introduced.

Conclusion

The development as carried out conflicts with the development plan including 
Local plan policies DS5, GI5,GI9, H7 and N3 and the Council’s Bio Diversity 
and Development supplementary planning document.

It is considered expedient to take enforcement action given the visual harm 
arising from the breach of planning control. Also there are potential knock-on 
implications re bio diversity enhancement. Previous approaches to the 
developer both verbally and in writing have not been able to resolve the 
situation.

Authorisation is sought to take enforcement action to secure compliance with 
the landscaping scheme approved pursuant to condition 12 of planning 
permission 2016/0902. The wall and fence also represents operational 
development without planning permission due to issues including its height. 
Authorisation is therefore sought to take enforcement action on the basis of 
unauthorised operational development

(i) Legal Implications

If enforcement action is required then notices may be served under the Town 
and Country Planning Act 1990 (as amended).  These could cover the carrying 
out of operational development without planning permission, breach of a 
planning condition, and carrying out of development not in accordance with the 
planning permission.

The power to issue an enforcement notice is discretionary. It should only be 
used where the planning authority is satisfied that there has been a breach of 
planning control and it is expedient to issue a notice, having regards to the 
provisions of the development plan and to any other material considerations.  

The service of any notices may lead to appeals and/or further legal action to 
secure compliance.

(ii) Risk Assessment

The recommendation has no, minor or significant implications.

(iii) Financial Implications

The recommendation will have some financial implications. The costs of 
serving the notice(s) should be fairly modest and can be carried out as part of 
the department’s normal day to day activities. Were an appeal to be made then 
the costs would depend on the type of appeal i.e. whether written 
representations, hearing or inquiry. Parties to an appeal generally pay for their 



own costs but a party may apply for costs if they consider that the other party 
has behaved unreasonably.

(iv) Health and Safety Implications

The recommendation has no, minor or significant implications.

(v) Equality and Diversity

The recommendation has no detrimental impact on service users showing any 
of the protected characteristics under current Equalities legislation.

Human Rights

The provisions of the European Convention on Human Rights (Article 1 of the 
First Protocol, Article 6, 8 and 14) are relevant when considering planning and 
enforcement action.  There is a clear public interest in enforcing planning law 
and planning regulation in a proportionate way. 

In considering whether to take any enforcement action, the Council has to 
consider the proportionality of its actions. In other words whether the proposed 
action would be proportionate to the objective being pursued – here the 
enforcement of planning control.  As indicated in the report it is considered that 
the proposed action is expedient and a proportionate response to rectifying the 
breach of planning control taking place. 

 (vi) Health and Well-being Implications

The recommendation has no adverse effect on the Health and Wellbeing of 
users of this service.

Background Papers

 2016/0902; Planning permission for the erection of 69 dwellings.
 2016/0903; Planning permission for the erection of 31 dwellings (outline)
 Section 106 Obligation (2017) relating to both of the above.
 Application 2019/0650 for the approval of details reserved for subsequent approval 
by conditions attached to permission 2016/0902.

Relevant documents and correspondence held under the above files.

Report Author

Charles Wilton, Principal Planning Officer


